Order on Valuation of Shares under Shareholder Agreement (Justin Fouse et al.) by Goger, John J.
Georgia State University College of Law
Reading Room
Georgia Business Court Opinions
6-4-2014
Order on Valuation of Shares under Shareholder
Agreement ( Justin Fouse et al.)
John J. Goger
Follow this and additional works at: https://readingroom.law.gsu.edu/businesscourt
Part of the Business Law, Public Responsibility, and Ethics Commons, Business Organizations
Law Commons, and the Contracts Commons
This Court Order is brought to you for free and open access by Reading Room. It has been accepted for inclusion in Georgia Business Court Opinions
by an authorized administrator of Reading Room. For more information, please contact mbutler@gsu.edu.
Institutional Repository Citation
Goger, John J., "Order on Valuation of Shares under Shareholder Agreement ( Justin Fouse et al.)" (2014). Georgia Business Court
Opinions. 308.
https://readingroom.law.gsu.edu/businesscourt/308
IN THE SUPERIOR COURT OF FULTON COUNTY 
STATE OF GEORGIA 
JUSTIN FOUSE, as a representative 
shareholder of PALMETTO FITNESS, 
INC. and PALMETTO MIDWEST 
FITNESS, INC., 
Plaintiffs, 
v. 
STEPHEN DOW, PALMETTO 
FITNESS, INC., PALMETTO 
MIDWEST FITNESS, INC., and 
ATLANT A FITNESS HOLDINGS, 
INC., 
Defendants. 
FILED IN OFFICE 
JUN 04 2014 ~ ~ 
DEPUTY CLERK SUPERIOR COURT 
FULTON COUNTY, GA 
) 
) 
) 
) 
) 
) 
) Civil Action File No. 
) 2014CV242868 
) 
) l Copy 
) 
) 
) 
ORDER ON VALUATION OF SHARES UNDER SHAREHOLDER AGREEMENTS 
On April 28, 2014, this Court ordered the parties to submit briefing in support of their 
divergent interpretations of identical buy-out provisions found in two Shareholder Agreements. 
Upon consideration of the argument of counsel, the briefs submitted on the motions, and the 
record of the case, this Court finds as follows: 
Plaintiff Justin Fouse ("Fouse") and Defendant Stephen Dow ("Dow") are shareholders 
of two companies, Palmetto Fitness, Inc. ("PAL") and Palmetto Midwest Fitness, Inc. ("PMF") 
(collectively, the "Palmetto Entities"). The Palmetto Entities provide personal training services 
at various fitness clubs. Fouse filed suit against Dow and the Palmetto Entities on February 26, 
2014, alleging that payments were being impermissibly made from the Palmetto Entities to Dow 
and other entities for which Fouse had no ownership interest. On March 3, 2014, Dow fired 
Fouse as manager of the Palmetto Entities for insubordination. The parties disagree about \ 
Fouse v. Palmetto Fitness, Inc. et al., CAFN 2014CV242868, 
Order on Valuation of Shares Under Shareholder Agreement 
whether a shareholder buy-out valuation formula in the Shareholder Agreements applies to Fouse 
following his termination, and therefore disagree as to the value of Fouse's shares. 
The relevant Shareholder Agreement provisions are as follows: 
3. RESTRlCTIONS ON TRANSFER OF SHARES 
a. Restriction on Transfers. Shareholders shall not, while this Agreement is in 
force, sell, assign, encumber, pledge, transfer, gift, or otherwise dispose of any 
Shares, whether now owned or hereinafter acquired by them, expect pursuant to, 
and in compliance with, the terms of this Agreement. 
b. Shareholder Agreement on Share Price. Notwithstanding anything else 
contained in this Agreement, a Shareholder may give, sell, transfer or otherwise 
dispose of any or all of his Shares to the Company at such price and on such terms 
and conditions as the Company Shareholders may mutually agree. 
c. Valuation of Shares. In the event Shareholders cannot mutually agree on a fair 
Share price, an Offering Shm·eholder'sl Shares shall be valued in accordance with 
Paragraph 7. 
6. SALE OR REDEMPTION UPON TERMINATION OF EMPLOYMENT, 
DISABILITY OR DEATH OF SHAREHOLDER 
a. Termination. Within 30 days after the termination of a Shareholder's 
employment with the Company, he must offer to sell all, but not less than all, of 
the Shares owned by the Shareholder to the Company and/or Continuing 
Shareholders. The terminated Shareholder's offer shall be made first to the 
Company, in writing, and shall exist for a period of 30 days after such offer has 
been received by the Company. If the Company fails to purchase all ofthe Shares 
offered, the Offer shall be made second to all of the Continuing Shareholders, in 
writing, in such proportion as the Continuing Shareholders may agree among 
themselves, or in the absence of agreement, pro rata in proportion to their then 
ownership of Shares of the Company (excluding the terminated Shareholder's 
Shares), and shall exist for a period of 30 days after the Offer has been received 
by all of the Continuing Shareholders. 
1 "Offering Shareholder" is defined as "any Shareholder, or his personal representatives, heirs, 
administrators, and executors, as the case may be, who, pursuant to this Agreement, must or does 
offer all or any of his shares to the Company or the Continuing Shareholders." See Paragraph 
I (a) (emphasis added). 
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7. VALUATION OF SHARES 
a. Mutual Agreement on Share Price. As described in Paragraph 3(b) above, a 
Shareholder may give, sell, transfer or otherwise dispose of any or all of his 
Shares to the Company at such price and on such terms and conditions as the 
Company Shareholders may mutually agree. 
b. Disagreement on Share Price. In the event that Shareholders cannot agree on a 
fair and reasonable share price, an Offering Shareholder's Shares shall be valued 
at two (2) times the Company's annual net earnings. "Annual net earnings" shall 
be calculated as the Company's annual profits after taxes, payroll expenses and 
other expense liabilities have been deducted. 
c. Accounting Rights. In determining the Company's annual net earnings, all 
Shareholders shall have a right to review the same accounting books for the 
Company for at least the three (3) fiscal years preceding the Offer. 
d. Resolution of Valuation Disputes. Any dispute between Shareholders regarding 
the proper valuation of Shares shall be submitted to an independent certified 
public accountant, mutually chosen and paid for by the Shareholders. 
Fouse has offered to sell his shares to the Palmetto Entities for $2 million and claims that 
the buy-out upon termination provision found in Paragraph 6(a) does not trigger the valuation 
formula found in Paragraph 7(b), which he claims only applies to mutually agreed sales. Dow, 
on the other hand, claims that the valuation formula in Paragraph 7(b) applies whenever the 
parties cannot agree on buy-out value, including after a shareholder's termination, and has 
calculated the total share price for both Palmetto Entities to be $70,046.40. Both parties claim 
that their interpretation is supported by unambiguous language. 
The COUli finds that the Agreements unambiguously call for application of the valuation 
formula contained in Paragraph 7(b) whenever an "Offering Shareholder" and the Company or 
the Continuing Shareholders cannot mutually agree on a fair price, including after a forced sale 
due to a shareholder's termination as in this case. Contractual interpretation is normally a 
question of law to be resolved by the court. See Goody Products v. Dev. Auth. of City of 
Manchester, 320 Ga.App. 530, 535(2) (2013). First, the court must first decide whether the 
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contract provisions at issue are unambiguous, and ifthere is no ambiguity, the Court will enforce 
the contract according to its terms. Willesen v. Ernest Commc 'ns, Inc., 323 Ga. App. 457, 459 
(2013). If, on the other hand, ambiguity exists, the court resolves that ambiguity by applying the 
statutory rules of construction to ascertain the intent of the parties. Id.; O.e.G.A. § 13-2-2. 
"Those rules require us to interpret any isolated clauses and provisions of the contract in the 
context of the agreement as a whole; to construe any ambiguities most strongly against the party 
who drafted the agreement; and to give the contract a reasonable construction that will uphold 
the agreement rather than a construction that will render the agreement meaningless and 
ineffective." Willesen, 323 Ga. App. at 460 (internal citations omitted). "[F]inally, the issue of 
interpretation becomes a jury question only when there appears to be an ambiguity in the 
contract which cannot be negated by the court's application of the statutory rules of 
construction." Goody Products, Inc., 320 Ga. App. at 535 (citation omitted). 
In this case, the express language of Paragraph 7(b) is not ambiguous and so the court 
needs not look beyond the plain language. Paragraph 7(b) applies when there is a disagreement 
on Share price, and that is the case here. The provision states that "an Offering Shareholder's 
Shares shall be valued at two (2) times the Company's annual net earnings," and "Offering 
Shareholder" is defined in the Agreements as any shareholder who "must or does offer all or any 
of his shares to the Company or the Continuing Shareholders." In this case, Fouse, the Offering 
Shareholder, "must offer" his shares to the Company and the Continuing Shareholders due to his 
termination under the express language of Paragraph 6(a). Furthermore, there is no express 
language in 7(b) limiting its application to mutually agreed upon sales and there is no other 
method of valuing the shares when the value is disputed in the Agreements. Therefore, under the 
contractual language, the valuation formula in Paragraph 7 should apply whether the 
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disagreement on Share price arises after a mutually agreed upon sale under Paragraph 3 or a 
unilaterally mandated sale under Paragraph 6. 
Fouse argues that Paragraph 3 cross references Paragraph 7 but not Paragraph 6, and thus 
the express, unambiguous language of the Agreements, the valuation formula does not apply 
when a shareholder has been terminated. However, the cross reference in Paragraph 7 to 
Paragraph 3 is in Paragraph 7(a) which involves mutual agreement on price and is therefore not 
at issue in this case. Similarly, Paragraph 3(c) which references Paragraph 7 says nothing about 
the valuation formula of Paragraph 7 only applying to mutually agreed sales of shares. The 
mutuality of the willingness to sell shares is not the same thing as mutuality as to the sales price 
of those shares. Therefore, when reading the contract as a whole, the Court finds that the 
valuation formula in Paragraph 7(b) applies when a Shareholder is required to sell his shares 
after termination in accordance with Paragraph 6(a). 
Fouse also argues that the parties could not have intended for the formula to apply 
because Dow could force a sale at a low price by terminating the other shareholder after a low 
earning year. Alternatively, if the Court were to adopt Fouse's interpretation, the majority 
shareholder, after terminating an employee shareholder, would be forced to either accept the 
stocks at any price demanded by the former employee or allow the former employee to continue 
as a shareholder. Regardless, when the express language of the contract is unambiguous as it is 
here, the intent of the parties is determined within the four corners of the contract and the plain 
language does not limit application of the valuation formula to mutually agreed stock sales. 
While tIns Agreement does give Dow rights that Fouse does not have-namely, the 
authority to terminate a shareholder employee and force the sale of his shares-Dow is the 
controlling shareholder, and this unequal authority does not rise to the level of an unconscionable 
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contract. "An unconscionable contract is one such as no man in his senses and not under a 
delusion would make on the one hand, and as no honest and fair man would accept on the other." 
FN Roberts Pest Control Co. v. McDonald, 132 Ga. App. 257,260 (1974). "Unconscionability 
is directly related to fraud and deceit, which in turn may be found where there is great 
inadequacy of consideration or great disparity of mental ability." Here, there are no allegations 
of fraud, deceit, inadequacy of consideration, or great disparity of mental ability in the formation 
of the Shareholder Agreements, and thus the Shareholder Agreements must be enforced as 
written. 
Accordingly, the Court finds that the valuation formula found in Paragraph 7(b) controls 
the price of Fouse's shares in PAL and PMF following his termination. However, Fouse alleges 
in his Complaint that Dow impermissibly withdrew profits from PAL and PMF of over $1 
million for the benefit of himself and other companies without unanimous shareholder approval. 
Some of these withdrawals were allegedly for payment of legal fees for and loans to entities 
separately owned by Dow in which Fouse had no ownership interest. Therefore, the Court 
expects that Fouse will dispute the valuation of the shares as calculated by Defendants and will 
wish to conduct discovery to determine what he believes to be the appropriate "annual net 
eamings" as contemplated by the valuation formula. The Court will allow such discovery to go 
forward. Further, at the hearing on April 24, 2014, the parties presented Mr. Henry Lorber of 
Hays Financial who had been selected by the parties to conduct an accounting of all three 
defendant companies within ninety (90) days of this Court's May 5, 2014 Order. The Court 
anticipates that the results of this accounting will be instructive as to the proper annual net 
earnings of the Palmetto Entities and urge the parties to meet and confer on the proper valuation 
of shares under the formula. Otherwise, the parties will need to submit their dispute as to the 
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proper valuation of shares to an independent certified public accountant as required under 
Paragraph 7ed). 
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AtloFn~¥s foX Plaintiffs Attorneys for Defendants 
Attorneys for Justin Fouse 
Bryan M. Knight 
Sherri G. Buda 
KNIGHT JOHNSON, LLC 
One Midtown Plaza 
1360 Peachtree Street, N.E. 
Suite 1201 
Atlanta, Georgia 30309 
Tel: (404) 228-4822 
Fax: (404) 228-4821 
E-Mails:bknight@knightjohnson.com 
s buda@knightjohnson.com 
Attorneys for Atlanta Fitness Holdings, Inc. 
Dana K. Maine 
Michael Wolak, III 
FREEMAN MATHIS & GARY, LLP 
100 Galleria Parkway 
Suite 1600 
Atlanta, Georgia 30339-5948 
Tel: 770-818-0000 
Fax: 770-937-9960 
Attorney For Stephen Dow 
Nicholas J. Pieschel 
One Midtown Place 
1360 Peachtree Street, NE 
Suite 1205 
Atlanta, GA 30309 
Tel: 404-898-1243 
Fax: 404-898-1241 
Attorney for Palmetto Midwest Fitness, Inc. 
("PMF") and Palmetto Fitness, Inc. 
("PAL") 
Carl H. Anderson, Jr. 
HA WKINS PARNELL THACKSTON & 
YOUNGLLP 
4000 Suntrust Plaza 
303 Peachtree ST., N.E. 
Atlanta, GA 30308-3243 
Tel: 404-614-7400 
Fax: 404-614-7500 
Emails:dmaine@fmglaw.com 
mwolak@fmglaw.com 
njp@moormanpieschel.com 
canderson@hptylaw.com 
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